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.NOTICE OF RIGHT OF FURTHER APPEAL _
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EVALUATI ON OF THE EVIDENCE

The Board of Appeal-s has considered the evidence presented
before the Special Examiner in this case. Before the Board
itsel-f , lega] argunent was heard from the petitioner and
alleged employer, Pennsylvania Manufacturers Association
Insurance Company, and by the Department of Employment and
Training.
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FINDINGS OF FACT

The Board of Appeals adopts the findings of fact of the
Special Examiner .

CONCLUSIONS OE LAW

The agency argues in j-ts appeal that the Special Examiner used
common law doctrines of master-servant relationship 1n order
to determine an issue whj-ch is properlY determined by the
statutory provisions of the unemplol'rnent insurance law. More
specifically, the agencY argues that, irrespective of whether
the cornmon law relationship of master-servant exists, the
provisions of section z0(s) (6) (i), (ii) and (iii) are
applicable to this case. Under those sections, a person
performing services, whether an independent contractor or not,
is nevertheless a covered employee within the meaning of the
unemployrnent insurance law unless the specific tests of the
statute are met. The agency argues that the nurses employed in
the home of the injured worker do not meet the requirements of
Section 20(S)(6) of the law and are therefore employees of PMA

for the purposes of the unemployment insurance statute.

This argument misses the point. It is not necessary to decide
whether the nurses are either independent contractors under
the cornrnon Iaw or whether they meet the standards of Section
20(S)(6) of the law. The nurses aides simply do not work for
PMA at all. Under Section 20(S)(1) of the law employment is
defined as rrservice, including service in interstate commerce,
performed for remuneration or any contract of hire' written or
oral , express or imp1ied." Obviously, there is no contract of
hire, written or oral, express or implied between PMA and the
nursing aides. PMA has no right to hire, supervise or fire the
nurses aides. PMA would have no obligation to pay the nurses
aides if a contract dispute or disputed wage claim was brought
by one of them. PMA's only obligation is to reimburse the
family for the necessary medicat expenses. The fact that PMA
pays Lhe expenses directlY to the nurses aides in order to
ivoid financial hardship for the family is simply not that
significant a factor, considering that the nurses aides are
not responsible to PMA and PMA is not directly responsibl-e for
the nurses aides' wages.

The other part of that sectj-on speaks of service "performed
for remuneration. " Of course, the servj-ce in this case was
performed for remuneration. The question is, for wholfl was !h"
iervice performed. The comments of the Special Examiner with
respect to the privj-ty of contract argument are appropriate.
The nurses aides have no privity of contract with PMA and are
not performing services for PMA for remuneration.



The Board notes that there is insufficient evi-dence to make a
final determination as to whether these nurses aides in fact
meet the definition in Section 20(S)(6). If theY do, their
wages are not taxable wages under the unemplol'ment insurance
1a*, and they may nots form a basis for the receipt of
unemployment insurance benefits. It does appear that the
nurses do meet the requirements of Section 20(S)(6) at least
with respect to PMA. A final decision on whether the nurses
aides meet the requirement of Section 20(S)(6) cannot and
should not be made, however, without all the parties having
been gj.ven a chance to appear and present evidence. Although,
as stated above, the nurses aides appear to meet the standards
of Section 20(S)(6) vrith respect to PMA, it may be that they
don't meet those standards with respect to the Matthevis
family. But it is unnecessary to decide in this case whether
the nurses aides meet the requirements of Section 20(s)(5)
since it it abundantly clear that, whatever their status with
respect to that section, they do not perform services for
remuneration for PMA nor do they vrork for PMA under any
contract of hire, written or oral, express or implied within
the meaning of section 20(s)(1) of the Iaw.

DEC I SION

Nancy I. Lee (S. S. No. 218-30-?555) and Ann D. Hopper (s. S.
No. 2L4-36-L263 ) were not employees of Pennsylvania
Manufacturers Insurance Company within the meaning of Section
20(S)(1) of the lar^r. EmpLoyer account numbe r 00 491345 09 is
not chargeable with benefits paid to these claimants.

The decision of the Special Examiner is affirmed.
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FINDINGS OF FACT

The employer in this case was the carrier of workmen's Compensa-
tion Insurance for its client, Floyd CuIler, an employer in the
Frederj,ck, Maryland area. An employee of Floyd CulIer, Robert
Matthews, had a severe work-connected injury and became a
third-party beneficiary of the workrnen's cornpensation policyj-ssued by Pennsylvania Manufacturers Association Insurance
Cornpany ( herei.naf ter called PMA).
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Robert Matthews was rendered a paraplegic by the accident and
requj.red 24-hour home care for an indefinite time which was
expected to extend for the remainder of his Iife. Under the
terms of the policy, PMA was responsj.ble for the costs of this
care. The patient's wife obtained the servlces of an attendant,
charles Jackson, who initiated the home care system and ostensib-
1y served as a defacto administrator. Because of the 24-hour
care requirement other nursing assistants were needed and to
secure such services Mrs, l,latthews placed an advertisement 1n a
local newspaper and obtained the servj.ces of Ann D. Hopper and
Nancy I. Lee, among others. Prj.or to beginning work, aIl persons
providing horne care did so under an agreernent that they urere in
a self-ernployment status and were specifically provided wlth IRS
instructions for self-employed persons.

The cost of these services ran to $1,2oo-1,5o0 weekly and it was
beyoncl the fj.nancial capacity of the patlent to advance such
funds and seek Iater reiinbursernent by the insurer. Accordj-nqly,
PllA made direct payment to the nurses aides without "filterlng"the funds through the patient, Charles Matthews. Subsequently,
the two nurses aides above named filed for and received unemploy-
ment insurance benefits upon their cessation of services for
unspeclfied reasons. charges for these benefits were made
against the account of PI\4A and excepted to by the employer ln a
protest filed Ju)-y 12, 1983. A review determination was prepared
on l''iarch 2, 1984 which provided that PMA "chose to become the
enrployer by directly dispersing checks to the nurses aides in
lreu of paying a lump sum claim to Robert tlatthews or engaging a
prj.vate nredj.cal servj-ce to provide the care . .

Frorn thj,s review determination, PMA appeals. It is noted that
the last day for filing an appeal is stated in Agency Exhibi.t
llo. 1to be March 23, 1984 and the request for appeal is dated
April 4, 1984. However, evidence produced by the aqency at the
hearing shows that the original notif icat j.on was undated and did
not constitute adequate notice of the time for fili-ng an appeal.
The agency does not ra j.se the issue of time on this and proceeds
on the merits of the case.

CONCLUSIONS OF LAW

In vj.ew of the apparent j.rregularlty j.n notification of appeaJ,
date, it wilI be held that the employer fi.1ed a technically late
appeal , but with good cause. (See, rcg!.! ,. Roper Eastern,
141-BR-83. ) 

-
The issue on appeal is whether charges for unemployment insur-
ance benef i.ts paid to t'lancy I . Lee and Ann D, Hopper may be
assessed to the account number OO 19t315 09 of pt{A, under theprovisions of Articla 95A, $8(S) Annotated Code of Maryland.
clearly, the greater, and deterrnining, issue is whether pMA was
the ernployer of Lee and Hopper.



It is basic that the relationship of employer and ernployee
arises from a contract (see, East Coast Freight Lines v, lvlary-arises from a contract (see, East Coast Freight Lines v, lvlary-
land city council of Baltj.more, 58 A.2d 29O ), and obviously the

tfre existance of a contractual
relationship between PMA and the two nursing aj.des. Two of the
several basic elernents of contract are tnutuality and privity. It
is hard to assert nlutuality or lneeting of the mj.nds between the
nursing aides who rnay not immediately have been aware of the
existance of PIUA, They deaLt exclusively with Mr. Jackson and
I'lrs . l{atthews and entered j.nto no emp}oyment contract with pl.1A,
thus precluding any privity of contract between them. If, for
example, they had been refused payment for services rendered,
would they have had a cause of action against pMA for breech ofan employrnent contract? possibly construed as third-party bene-ficj-aries they rnay have, but that circumstance in itjelf islnsufficient to establish an entployment contract between theaides and Pi,lA. It seems highly unTlE'ir-;n these facts that anycontract between the aides and pt4A can be construed.

Further, the meeting of the minds according to evj.dence in therecord is that the nursing aides were to be self-ertlployecl . Thus,it seerris clear that there was no employrnent agreelnent, expressedor ir,rplied, between pl,1A anct the nursing aides.
Did the aides hold the status of j.ndependent contactors? It j.s
generally accepted that an independent contractoa j-s one whoundertakes to do a particular piece of work by his own means andrnethods without being subject to control by the contractee,except with regards to the result of the work performed. (See,
gfeer, Lines Corn^oany v. Roberts, 139 A.2d 235 ancl the cases citedtherern). That i.s, if the paity i.s not under close supervisionor control he is generaJ.Iy an independent contractor. Anothertest of an independent contractor is whether the work perforrnedis part of the regular busj.ness activities of the employer (see,Keit? v. Na! j.onal paving, t31 A.2d 296). Under tfrese faG,nursrng servrces ane not part of the regular business of aninsurance company. The rnost conclusive tesi is that an employeris not only concerned wj.th what is done but how it is Oonethrough continulng control and-u-pervi sion (see, @$_t"aqgCo. v. VictiII Corp., 119 A. Zd  Z3).

It is noted that the agency,s contention that pt,tA pay a lump sumsettlement to Mr. Matthews would amount to a vlolation ofMaryrand workmen's compensation }aw in view of p[IA,s continulngindefinite obl l gat ion .

A consideration of the evidence in this case supports concLu_sions that: (1) there was no intention of an employment contractbetween the nursi,ng ai.des and pMA; and (2) that' the intentj-on ofthe parties was clear that the aides were to be engaged asself-ernployed independent contractors.
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held that Nancy I. Lee (S. S. No. ) and Ann D.
(S. S. No. were not employees of Pennsyl-

Manufacturers Insurance Company and the employer account
not chargeabLe with beneflts paid to

claimants.
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