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Isslc: The issue in this case is whether sewices performed by certain individuats constitute covered
employment or are exempt from unemployment insurance within the meaning of Md. Code
Ann., Iabor & Emp. Sections 8-205 and 8-206(d).
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EVALUATION OF TIIE EYIDENCE

The Board of APpeals has considered all of the evidence presented, including the testimony offered at
the hearings. The Board has also considered all of the documentary evidence introduced in this case,
as well as the Department of I:bor, Licensing and Regulation's documents in the appeal file.
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At the hearing before the Hearing Examiner, the Agency offered into evidence the report of the field
auditor. The auditor's supervisor also testified. The employer presented testimony from the
president of one of the four companies involved. The employer also inEoduced a copy of the
standad contract between the drivers and the companies.

The Board held a hearing for the purpose of taking legal argument only. The Board also has

considered the Memoranda of hw filed by both panies in this case.

The primary issue is whether or not certain individuals, specifically delivery drivers, iue exempt ftom
unemployment insurance coverage, because they are "messenger service drivers' within the meaning
of LE, Section 8-206(d) [formerly 8-206(c). That section of the law states as foilows:

(d) Messenger service drivers. - Work that a messenger service driver performs for
a penion who is engaged in the messenger service business is not covered
employment if thc Secrctary is satisfied that:

(1) the driver and the perrcn who is engaged in the messenger

service business have entered into a written agreement that
is currently in effect;

(2) the driver personally provides the vehicle;

(3) compensation is by commission only;

(4) the driver may set perrcnal work hours; and

(5) the written agr€ement states expressly and prominently that the driver
knows:

(, of the responsibility to pay estimated Social Security taxes

and Sate and federal income taxes;

(ii) that the Social Security ax the driver must pay is higher
than the Social Security tax the driver would pay
otherwise; and

(iii) that the work is not covered employment.

Secondarily, the issue of whether or not these individuals are independant contractors within the
meaning of LE, Section 8-205 was also raised as a result of the audit. However, the argument before
the Board was focused on the issue of exemption pursuant to LE, Section 8-206(d).
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FINDINGS OF FACT

This case arose out of four separate audits of four companies, all of whom are franchisees of the

same corporation, doing business as "Takeout Taxi" (hereinafter referred to as "thc employer"). The

Board has consolidated all four cas€s. Takeout Taxi delivers food and goods from various restaurants

and esablishments to the homes and businesses of customers. It has agreements with various

resaurants and other establishments to take orders from the public. Customers call the employer and

place orders for pickup from a rcstaurant and dclivery to the customer. The employer then calls the

restaurant or establishment with the order and a driver is disparched to the restaurant to pick up the

order and deliver it to the customer. The employer is strictly the middleman, the delivery service,

between the customer and the restaurant or establishment providing the product.

Upon delivery, the driver obtains payment from the cuslomer and may also get a tip' at the

cuitomcr's discretion. At the eod of his or her shift, the driver delivers the money collected to the

employer. The driver is paid by the employer strictly by commission, depending on how many

deliveries are made. The employer, in turn, tales a fee for this service and turns the rcst of the

money over to the restaurant or esablishment for whom the delivery was made.

All drivers provide their own vehicles and determine their own availability to work.

Although the employer spccializcs in the dclivery of food ftom rcsaurants, they also deliver non-food

items as well. Ttreir franct ise ageement does not limit them to the delivery of food and in fact they

deliver for other types of esablishments, such as wal-Mart and Hechingers. Howwer, therc is no

evidencc that ttrese 
-other 

typcs of deliveries include anything that would be commonly referred o as a

" message.'

Drivers who are hired sign a contract which seS out various terms and conditions. See, Employer

Exhibits #4 and #5. At the time of the audits, the contract met all the requircments of LE, Section 8-

206(d) exccpt for 8-206(dX5)(ii), which requircs the contract to sate 'exPrcssly and prominently that

the driver 6ows:...that the Social Security tax the driver must pay is higher than the Social Security

ax the driver would pay otherwise. "

The employer modified the contracts to include the missing provision sometime in 1996 or 1997.

CONCLUSIONS OF LAW

The issue ro be decided in &is case is one of first impression. There is little case law or legislative

history to guide the Board in is decision. The question comes down to I) what is meant by

"mess"ngei service" and 2) is a food (and other angible goods) delivery business the same as a

messenger service business?
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The employer's position is that section g-206 does not define or timit the term ,,messenger 
servicebusiness' and that the statute does not airtinjrisrr uen Jl ,r," ,1no 

9r packages being delivered, i.e.,t'ood or a wrinen message. rne emproy.r uir* ,r,.i ,r',i'r*rs shoulo b. on it," aci o? o"ur..y ,artr",than the rype of package berng delivercd. i;d; i;: ,rr:.,e;i"it il: il.;l;;*r.*businesses' simply picks uo a package at one location-ana dervers it to another location, for a fee.The employer tunher arsul_thi: d:liy.t -;_,;Jn-go,, "r" synonymous and poinrs to theRevisor's Note in rhe ,t-tuory annotationi to LE, Section'g-206, that srates that ,,thi woro'delivery', which formerly 
"pp"ared 

in tr,e ranjilge-i;Lnger serrice derivery business,, is deletedas surplusage.'

while this argument is not without some persuasiveness, it does not carry the day, given the remedia.lnaturc of the unemproyment insurance ,aiut" -a ic u- 
'in.ruro, 

of incrusion. see 
-warrcn 

v. Boardot Appeals' 226 Md''r' 172 A'2d 124 (1961). whero there is no-specific legislative history or councases to guide us, the Board must interpret a statutory exclusion 
.from. 

covered employment narrowry,rather than broadly' The Boar. d will n6t nna regisiadre-iitent wher-e 
-it 

is not clear. beodat v. Just ABuck, 2315-BH-98. rt would be a strerch . i"""rp*i,rr" i"ti""ry orroJ., ,inliv,offi *io ,r,"delivery of a message and such 
_a 

stretch *"ril # ;;;; to the inrent of rhe satuE. The Boardfurther notes that the deletion of the word .o"tir"o. ;-'*e originar ,t",ut" ao". ii no* ylead o the conclusion that 'derivery' o ryronyroi, Jit 
"r"rr"ng"r. 

" AJr messenger services mayinclude delivery as an inrinsic. pari 
"r 

i,r *-i* tG"Ji ma.king the word ,derivery" 
redundanr);however but nor all deliveries include a ,or"g" ;;;;r,g"r.

The employer alrc argues that ruling ttem not exempt from coverage places them at a disadvantagewith messenger services who are. ndw branching ini"'oGo aair"rres in direct competition withTakeout Taxi' In fact, this may. re oc"u,'inj &",L-iiem tectrnotogy may be making thetraditional messenger business obsolete wrril tr,ir ."y;;, u rs up ro the legislature, not thisBoard, to amend the statute.

For these reasons, the Board concludes that the individuals who werc the subjects of the audits in this

ffi.ff:ilff.services 
in covered employm"nt -a tt" iot exempt, within th" ,*rrrg 

"r 
re,

The issue of whether these individuals arc independent contractors, within the meaning of LE, section
I..29i:,*,l"t.rpoifically argued before the ri*rr,g e"rm"r, although it was addressed in theongmal auditor's repon' Ar the hearing beforc the [*ra, i, was raised and the possibitiw ofremanding the case to a Hearing Eymiler 

", thi; ;;;; ren open. ;;;;;;;;Liew of trrefacts in this case, it is crear to [e n"-a ,r,"i rn" "iffi"l]*o, sustain its burden under thatsection of the law.

Section 8-205 states that work that an individual performs under any contract of hire is not coveredemployment if the Secrchry is satisfied that:

I
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(1) the individual who performs the work is frec from control and direction over its
performance both in fact and under the contract;

(2) the individuat cuJtomarily is engaged in an independent business or occupation of the
same nature as that involved in the work; and

(3) the work is:

(l) outside of the usual course of business of the person for whom the work is
performed; or

(ii) performed outside of any place of busiress of the person
for whom the work is performed.

without making findings rcgarding the 6nt two prongs of this three part test, the Board concludesthat the employer's own evidence and ar-gument iufrnr a conclusion that the work involved herc isneither 'outside of the usual course of business' # rareout raxi, oor is ir;pe.ior*J 
-ort 

ia" or -yplace of business' of rakeout 
Taxi, wirhin th" *o;t;i-LE, Section g-205(3). The business of thisemployer, as they pointed out, is 

_strictly. 
the delivery & gooar from one location o another, which isexactly the serrrice performcd, by the individual, ir ri;6; Furthermorc, the Board finds thatplaces of business of the employer are the "taxisi 

"i "ro.ob o of the drivenr.

Thcrcforc, the Board concludes that the services of the individuals who werc the subject of the audits
il;"m'L$*" 

four cases, arc in covered 
"rpr"v-L"i'**,in the meaning of the unemploymcnt

DECISION

P' G' Deliveries, Inc. has not satisfied the statutory requirements. of.yg. code Ann., Labor & Emp.,
:frl"&?* and 8-206(d) ngarding *i*-p"ri"#Jiy,r," inairiarrr, ur;-in,oTIe"n"y,,

c., 32-EA-92, rdhere the Board hetd that:-i:::_!h" dpGt;;G=i;;;=,,1-. S-ii6u:::." '"" Board herd rhat
studios and iociti 

",r.,,€ 
uh6_^ g. couDercial f iIDs, the;::ii::,.:: *:e:*n_:l;I.-in.-ii!i""',,ii!'EnIiTEI!,in"'iiI!;".|Fbusiness of the .roil"..I- - 

":-= -'r^-'^-- 
*^t-: 

-=jo: lrere th€ places of
BH-e9, uhere trr. i.^Jr"t', -*f:3*!9-'-. PersoEal'care. Jnc:, -ooozi-
?l;i3;Ji":l;..1"".6:Tr,,^i"=Ei;ifi =*i.f; iff ffi ,""oolirr;
i s sue, s ta t ea tr," J Li 

"r,' " 
;: 

" 
-r';;i' ;:'i1". Ii""H.ft ;Et*F,, ":t. :

t.



The decision of the Hearing Examiner is aff,rmed.
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for the calendar yans 1992,1993, and 1994. These individuals, eamings were in covered
empioyment and this employer was required !o report such wages for Maryland unemployment
insurance purposes.
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rssuE(s)

The issue in this case is whether payments to certain individuals constitute covered emproyment orrepresent payments excluded from unemployment insurance covered wages under Md. code Ann.,labor & Emp., Section g-201 et seo.

PREAMBLE

The issue on the hearing oo,i:_*_l 
1*o,.,:ctly stared. The parties hereo waived the right ro acorrected nodce, ard the hearing proceeded pu.ru-t to tt" ,rru" as set forth above.

FINDINGS OF FACT
The employer filed a timely appeal to an Agerrcy derermination which held rhat paymeffs made totwelve individuars listed in ,o fe"*v .rdit-"irirJ;;;;,rd* year, ninereen individuars listed inan Agercv audit of 1993 calendar v"rr' 1na ;r;;q,;;;;;viduals listed in an Agency audir of 1994calendar year constituted covered wages f"; ;;"*pl";n,'j*ur"n"" purposes.

The emproyer, p G' Deliveries, Ir.rc., i1 a corporation which acquircd the franchise rights to trade as
,Takeout 

Taxi" in designared locarions , r"r*ir"nJ-6r"r-iin.ry-nr. percent of this employer,sousurss rnvolves food dcriverv from restaurants ,o.rra."l. The emproyer has entered intoagrcemen* with various .".ouono ro provide food d;liu;;'r"*ices. cusromers call the employer m



Determination Number: 9550078
Page: 2

place their food orders after which the employer faxes the order to a restaumnt, and dispatches a
driver to pick up the food, make delivery to the customer, and collect payme . The remraining small
percentage of this employer's business involves the delivery of various other items to customers.

All of the individuals, identified by the Agency audit as having received payments, received those
qayments as a driver who provided delivery service for this employe.,, briirr"sr. At the time of hire,
the driver signs a written agreement designating the drivers as independent contractors. The section ofthat agreement that sets forth the responsibility for taxes consists oi the following ,ho" ,"n*n .r,"Indeperdent contractor funher agrees that he or she is responsible for payment 

"of 
all Federal, State

and local income taxes, including_all conriburions required of serf-emprov"a * p.y"ir. irr.r.include, but are not limited to FICA and FUTA obligations, unemploymint insurance and sociarsecurity taxes. Independent contractor also agrees tha't h" o. she shall-be rcsponsible ror accountingfor tips and reporting said monies as incomJas required by the Intemat Rcvenue Code and state andlocal tax laws. "

All drivers must provide their own vehicles for making deliveries. The employer compensaes thedrivers by paying thcm a commission for each deliveri. Drivers are entitled to the tips given to thcmby cuslomers' The drivers notiry the employer of tlre iours they are available ro make deliveries afterwhich the employer prcpares a. vork schedule by listing the drivers needed for a shifr from trre pootof available drivers for tlut shift.

CONCLUSIONS OF LAW

Md' code Ann'' Iabor & E p., section g-201 pmvides that all compensation paid for personalservices is considered covered employment unless otherr"is" e*"mpt by Law.

Md Code-Aon'. labor & Ernp., section 8-206(c) provides that work that a messenger service driverperforms for a person who is engaged in the messenger servLe uusrnss ir il;;;;'; ilptoym"nt

(1) The driver and the person who is engaged in the messenger service business haveenterd into a wriften agrcement that is cunlntly in effect;

(2) The driver personally provides the vehicle;

(3) Compensation is paid by commission only;

(4) The driver may ser personal work hours; and

(5) The wrine[ agreemenr s*res expressly ard prominentry rhat the driver knows:

(D of the responsibility to pay estimated social securir_v taxes and Srateand Federal income nxes:
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(ii) that the socia.l security tax rhe driver must pay is higher than the
social security tax the driver would pay otherwise; and

(iii) rhar the work is not covered employment.

EVALUATION OF TIIE EVIDENCE

The Agency's audit disclosed that payments were made to different individuals. pursuant to section g-
201, those payments are considered to be covered employment and reportable wages under the
unemployment insurance law unless there is a specific exclusion undei the law. ifre burden of proof
then shifu to the employer to show that these wages are excluded under a provision of the t:w. The
employer is claiming that the wages paid to these individuals are excluded pursua to the messenger
service drivers exclusion as provided by section g-206(c). The employer alio argues finaucial
hardship based on the economic impact of having to pay any unemploymenr insurance hxes for rhese
driven. The l:w fails to provide for any financial trar&trip exclusion, ard therefore, that issue will
not be addrcssed further.

The first issue that must be addressed as to the applicarion of Section g-206(c) is whether the
employer is engaged in the messenger service business. Since there is no legislatively defined
definition of "messenger service business, " one must look towald the ordinary meaning of the
language. Without even looking at any dictionary, an ordinary person would clearly not consider the
e-mployer's food delivery busirrss to fall under the definition oi a messenger service business.
webster's seventh New collegiate Dictionary defines messenger as ,,an employee who carries
messages. " Webster's Seventh New Collegiate Dictionary defines message as ia communication in
writing' in speech, or by signals. " The employer points to webster's Se-venth New co eliare
Dictionary definition of messenger which includej one who ,'does 

an errrrd,,' and that eriand is
funher defined_ as 'a shon trip aken to auend to some business especially for another.,' webster,s
seventh New collegiatc Dictionary sets forth that "errand', is also ,,akin to....message.', clearly,
webster's reference to errand in the definition of messenger was in reference to an Individual who is
engaged in tbe business of delivering a message and was not intended to expand rhe JeRnition or
messenger to anyone who engages in a business rip for any reason. consequently, it is concluded
that the employer's food delivery business does noi constitute a messenger service busincss for thepurposes of Section 8-206(c). Thercfore, the drivers iue nor mess€nger service drivers and may nor
be excluded from covered employment.

Additionally, even if the emproyer was engaged in the messenger service business, they must have
shown compliance with all of the requireme s set fonh by Seidon 8-206(c) in order for these driversto be excluded from covered employment. There is a written agreement as required by section g_
206(c)(1). The drivers provide their own vehicle as required by Section g-2o6tc)(2). 6orp"*"tio,
f.roy the employer is by commission only as required by Section g-206(c)(3). ThL drivers'may settheir own work hours as required by section a-joo(cx+i. The wri$en agreemen( does expressly statethat the driver is independent from 

-covered 
employmenr and responsiblJ for his own axes as requiredby Secdon 8-206(cX5)(i) and (iii). However, the ernployer's written agreement fails ro starc expressly



Determination Number: 9550078
Page: 4

and prominendy. as required by Section 8-206(c)(5)(ii), that the social security tax the driver must
pay is higher than the social security tax the driver would pay otherwise. Therefore, even if it had
been determined that these drivers were messenger service drivers, they would not have been
excluded from covered employment under Section 8-206(c) for failure to meet all the requirements
therein.

DECISION

P. G. Deliveries, Inc. has not satisfied rhe Statutory requirements of Md. Code Ann., Labor & Emp.,
Section 8-206(c) regarding services performed by individuals listed in the Agency's audit repon for
the calendar years 1992, 1993, and 194. These irdividuals' earnings were in covered employment
and this employer was required to report such wages for Maryland unemployment insurance purpos€s.

Therefore, the Agency's determinarion No. 9550078 is affrmed.

Notice of Right to Petition for Review

Any party may request a review g!!gl in person or by mait which may be filed in any local office
of the Departnent kbor, Licensing and Regulation, or with the Board of Appeals, Room 515, 1100
North Eutaw Street, Baltimore, MD 2l2}l. Your appeal must be filed by March 7. 196.

Note: Appeals filed by mail are corxidered timely on the date of the U.S. Postal Service postnark.

Copies mailed on February 21, 1996 to:

P. G. DEUVERIES, INC.
Jerry Placek, Room 4O7
FREDERIC FIRESTONE, ESQ.
John McGucken
MP/FILE

'-Hearing Examiner


