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create an overpayment after the period set out in section z(c)(ii)
has expj-red; whether the services performed by the claimant for the
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EVIDENCE CONSIDT]RED

The Board of Appeals has considered all of the evidence pre-
sented, including the testimony offered at the hearings' The

Board has also considred all of the documentary evidence intro-
duced i.n thls case, as welI as Employment Security Administra-
tion's documents in the appeal file.

TheBoardalsoconsideredthetestimonyofFranko.Heintz'
Fjxecutive Director of the EmpLoyment security Adminlstration
includi.ng the additional tesCimony he submitted in writlng'
correcting h j-s earlier testimony.

FIND]NGS OF FACT

The claimant filed an original clairn for unenrployment insurance
benefits with a U"neflt y-ear beglnning June 14' 1981 ' At that
time she was determined 

-to ue erlglbre for a weekly benefit
amount of $93.OO. She received nine weeks of benefits ' from the
week ending .:une zo, fSef tnro'gh and including the week endi-nq

August 15, 198I.

At the time the CLaimant fl}ed for benefits ' three base period
;;pi;;.; reported -".""t.a wages paid to her during the t)ase

;;;i;a; the four q,r.rt.r= of r-qao ' orle of these employers '
F;;;;;;.s state coril-g" 

-in"""it'trter referred to as ";6s col'-
lege" ) reported as cov-ered wages ' earnings that the Claimant had

made in the e*plof-oi- tr't Soriege white she was an enrolled
student, regularly attending classes there'

When the Employment Security Admirlistration (hereinafter refer-
red to the ,,Agencyl l- "".,t 

€he colLege Form 207 inquiring as to
the clrcumstances u. [" tnt cttitnttti's separation -from employ-

ment, the coLlege realized its error in reporting the clalmantrs
wages as covered ;;;;;'-""-i;" 

- 
unemproyment insurance raw and

notlfied the agency oi tfris error' in a timely manner on the 2o7

form. However, the zoi, 
-"ii"" reaching one of the agency's rocal

offices, was rost iy' Jtt" .g..t"y. donsequently, the. claimant
received $93.oo u *a"x for nlne weeks based' j'n part' on the
wages originally reported by the college'

It wasn't until the college received its quarterly statement
from the agency' 

-rno""- 
tnJt' fifteen days after the- orj-ginal

determination f inai.ni lhe- claimant eliqibtle for $93'oo per week

in benefirs r,ao oeei ;;;";- il;t the 6o11ese learned that the
claimant *u= ..""1i,1"q"""";tpt"Vment insurance benefits and that
the colrege was b;i;; .iii"L"a- as a- base period emprover ' The

i"ir.g" -ii"n notified- tne igency of the error and the agency

made a re<ietermlnaliot' or tfre Claimant's monetary eligibil"j-ty'
known as a rerun, deleting the claimant's 1980 v''Jages from the

college. As a result of this rerun' made on August 26' 1981' the
Claimant w.s founJi" 

-1";k sufficient wages under-S.3(b)^of the

Law and was tnerefore ineligible to recej've benefits ' She was

arso found to o" -';";;;ia' [n. "ll9 ;.tu\" . :I .l'-"'.|*s she

recei.ved, ror a tttJ'"i- sesz'oo' -This decision was issued on

December 4, I981 ' f-ft-e Cf"itant appealed thls decision'



-3- Appeal No. 25673

CONCLUSIONS OF LAW

This case came before the Board of Appeals on severaL issues'
u-tr, p.oc.aural and on the merits. The fundamental issue to be
deci-ded 1n this case is whether the Employment securj.ty Admin-
istration has the authority, under Section 17(d) of the Law' to
issue a redetermination of a claim and create an overpayment
iit". the original determination is final ' under section
7(c)(ii) of the Law. In order to carefully and thoroughJ'y rule
on this issue, the Board must first examine the appropriate
sections of the 1aw as well as the way those sectlons have been

applied by the Employment Security Administration'

I. The Procedural Issues

A. Was the original determination which made the
Clalmant elig"iule for $93'oo per week in beneflts '
fi.na1 under -S7(c)(ii), prior to the issuance of
the rerun determination made on August 26' l98l?

section I (c) governs the issuance of initial determinations '
both monetary 'and non-monetary. Sectj-on 7(c)(ii) clearly and

unambiguouslY states:

A determlnation shal-I be deems:ci, final unlest. " !:::I
entitled to notice thereof f 11es an appear wa ulrrrr
fifteen days after the notice was mailed to his last
knownaddress'orotherwisedeliveredtohim;provided
that such period may be extended by the Board of
Appeals for qood cause. IEmphasls added] '

The Board concludes therefore, that Sectlon 7(c)(ii) is conclus-
ive for monetary and non-monetary determinations and provicies no

excepti-ons, other than for good cause '

In this case' the undisputed evidence i-s that one of the parties
entitted to notice, namely the employer, Frostburg State coI-
i"g., aia f1le a timely aipeat on Form 2o7 to the initial de-
teimination, and it *"= loJt by the agency' Under t-hese circum-
stances, the Board must conclu-de that the initial determination
ii.rAi..,q'the clalmant eligible for benefits was. !o! finaf within
ir,. ,&.,irq of section i(")(ii). Therefore the Boarci can anci

wl11 reach the nrerlts.

Although further discussion of the procedural issues originally
raised 1n this case is not necessary to reach a decision here'
the importance of the j'ssues raised, as well as the avaiLabllj-ty
of the evidence presented by the Execut j-ve Director at the
ne".irrg, compels the Board to reach the fundamental issue
mentioned above '

clearly, if the Employer had not filed a timely appeal ' the
orlqinai determination would have been final once the 15 day

ii.E-p..i"a set forth in Section 7(c)(ii) had elapsed' The rerun
was issued on August 26, 1981 and the subsequent decision
ii.,ai.,g the claimait overpaid was issued on December 4' I981 '
both long after the fifteen day time perrod.
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Does the Employment
the authority, under
rerun of a monetary
overp.-ryrnent after a
S7(c)(il)?
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Security Administration have
S17(d) of the Law, to issue a
determination and create an

decision i.s final unden

Before answering that question, the Board notes that the lssuing
of such reruns of monetary determinations, regardless of the
status of a determination under 57(c)(il), for up to three years
after the determination was issued, has been the practice of the
Employment Securi.ty Adrninistration for many years, for the
correction of clerical errors and nristakes in the application of
the law resuLting in overpayrnents to claimants. The agency's
position is that S17(d) of Article 95A gives the Aqency the
authority to rnake such redetermi-nations. However, a careful
examinat1on of that section of the Iayl reveals otherwise. (The
Executive Director adnritted that the agency has no authority to
redeterrnine non-monetary d eterni-nat j.ons once they are final
under $7 ( c ) ( ii ) of the Law. )

S17. Unlawful Acts

(d) Fiecoupment of benefits paid - When any person has
receivec.l any su,n for benefits for which he is found by
thc Executive Director to have been ineligj.ble, the
anlount tnereof may be recovered from beneflts payabte
to him or !.rhich may be payable to him i.n the future,
or in the manner provideci in Sl5(f) of this article
for the collection of past-due contrj.butions. Such
surlis may be recoupecl by either of these methods pro-
vioed that whenever the Executive Director decicles
that a{ry s-u
recouped, either because he has reCeived or fraE -Eeen
retroactlvely awardecl wages, was not unemployed as
that term is defined 1n this article, or was disqual-
ifj-ed or otherwise lneliqlble for such benefits, he
sha11 prornptly notlfy the clainrant of his decision and
the reasons therefor. The ciecision and the notice
shall state the alnount to be recovered, the weeks with
respect to which such sunl was necelved by or pald to
the claimant, and the provision of the law uncler which
it is found that the clairrant was ineliqible. The
Executive Director may reconslder his ciecj.sion at anytime within one year after the date when it was made.
Such decision or reconsideration decision nlay be
appealed within the time Limj.ts and under the pro-
cedure prescribed in $Z of this article for appeal
fronr a determination, but on apeal the issue shall be
limite<i to whether or not the claimant was ineligible
during the weeks in question.

I Ernphas i s adcled. ]
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Fj-rst and foremost, this section of the Iaw deals only with
recoupment of benefits paid and not redeterminat ions of elig-
iEilfTy. Alf tfre e\/idence presented, including the legislati.ve
history, discusses giving the Employment Security Adminlstration
the power to recover overpayments, through various_ recouprnent
procedures. rhe-iE-- iF notning --in the language of SI7(d) that
authorizes the agency to redetermine a claim once an original
determinatj.on of eligibil j.ty has become flnal under S7(c)(ii).
In fact, the first sentence of $17(ci) presupposes that such a
determlnation of ineliglbility has a1-ready been made. This sec-
tion merely glves the agency the right to determine that, as a
result of that prevlously determined 1neligibl1lty, the claimant
i-s now overpaid and the agency may recoup those overpayments.
See, g.S., Cuervo 1353-BH-82 (9/23/82), for an example of the
correct appli-Etlon of S17(d), finding a claimant overpaid.

Llkewlse, SI7(f) sets out a time l j.mitation wlthin whlch the
agency may make a determination to recoup:

(f) Limitation on recoupment of benefits. - A deter-
mination under subsections (d) or (e) of trrli sEEt-i on
@ be made Later than 3 Years
from the oite that the benefits were paid to the
claj.mant. Any amount which has not been recouped with-
in 5 years of the date of the determination may be
deerned uncollectible at the judgment of the Executlve
Director,

lEmphasls added.l

The one exception to the finality of the determination of mon-
etary eligibility, which is specifically set out j-n S17(d)
concerns the right to recoup where a Claj.mant has been retro-
actively awarded wages. However, the incJ-usion of this Ianguage
in the statute evj-dences a very specific legislative intent to
allow recoupment where a recipi-ent has been awarded back pay, a
fact that is not in existence at the t.ime an lnitial deterlnin-
ation is made. Seg, Katsianos v. Employnrent Security Admin-
istratlon, 12 Md. App. 688, 1O2 A.2d lW

Second, S17(d) allows only for the recoupment of overpaynrents to
claimants. Even under the aqency's interpretation of that Sec-
tion, as a means to correct clerical errors, it is adrnitted that
similar clerj.cal. errors resuLting j-n underpayments to claimants
cannot be corrected under S17(d). In addltlonal written testi-
mony submitted by the Executive Director, on April 8, I982, he
admitted that if a claimant made a request for a recheck, or
rerun more than I5 ciays after the monetary determinat j-on had
been issued, the agency would only issue the recheck if the
claimant could demonstrate good cause. This is in sharp contrast
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to . the. agency's pol lcy of routinely runnincJ reruns at the
request of the employer or if the agency ltself discovers an
error resulting in a possible overpaylllent, any time up to three
years after the original determination and without the necesslty
of the employer showing good cause for the late request. The
inequity of this situation speaks for itself. A clainrant has
only 15 days to correct an ernor in a monetary determination; an
employer has three years ! Absent specific statutory language and
legislative intent ( and the Board finds neither ) such an
in6quity is not only inherently unfair, but flies in the face of
the remeciial nature of the statute and the declared intent and
policy of S2 of Article 95A. See, Allsg v. Core Target City
Youth Proqram, 275 I'tid. 69, 338 A:2d 237 (1975).

Therefore, the tsoard concludes that SI7(d) does noL authorj'ze
the agency to issue a rerun of a rnonetary determi-nation and
create an overpayntent after a decision is final under S7(c)(j-i)'

C. VJhat is the proper procedure for the correction of
errors in monetary determinations' once a determin-
ation is f j.na1 under 57(c) (ii)?

The Board of Appeals agrees that fairness to aIl parties re-
quires some provision for the correction of clerical errors'
within a reasonable perioci of time.

one of the argutoents made by the Employment Security Adlrrinls-
tration j-n fav6r of using SI7(d), was that there is no independ-
ent justifj-cation for oeclarlng clerical errors as overpayments
in the statute. This is tecnnically correct. However, as dis-
cusse<l earller in this decision, 5z(c)(ii) does provide for a

"good cause" exception to late appeals of initial deterrnin-
o[iorr". The Board concludes that as it is for other issues that
parties wish to have reconsidered, thls is the proper procedure
for clerical- errors as we1I. Thus, if an error is discovered
after 15 days have elapsed under $7, the party against whom the
error was macle can file an appeal to the Appeals Referee and a
decj,sion (appealable to the tsoard) wiIl be made regarding
whether theie is good cause for late appeal. Examples of good
cause woul,d include: a clerical error that could not have been
discovered by the party within the I5 day tirne period; failure
upon the pant of the agency to provide proper notice of a det-
errnination to a party. Although these two exalnples are meant to
be i. llustrative and not exclusive' the Board notes that t-he
mlsappJ.ication of the lav, by the agency would not be good cause'

The Board also recognizes that such procedures may necessitate
sorne changes in the current practices of the agency. For ex-
ample, the Executlve Director testified that monetary deter-
minations are not sent to elnployers' a situation that could qive
rise, and has in the past to notice probJ.ems. However, he also
testified that the sending of the non-monetary determinations
was feasible.
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Flnally, the Board cannot stress enough that the opportunity to
correct clerical errors must be equally available to claj-mants
as well as employers, for underpayments as well as for overpay-
ments. Although the agency is not a party under Article 95A,
except where specifically so designated, the agency may appeal
appropriate cases on behalf of the party aggrieved by the error,
especially since the agency would be more likely than either
party to discover certain kinds of errors.
1I. The Meri t s

After revj-ewing the merj.ts of this case, the Board concludes
that the services performed by the claimant for Frostburg State
CoIlege do not constitute covered employment, within the meaning
of S2O(g)(8)(x) of the law. At the time the claj-mant performed
these servj-ces she was enrolLed ln and regularly attending
classes at Frostburg State CoIlege.

Since these services were not covered employment, the earnings
that the claimant recei-ved for those services cannot be con-
sldered in determj.ning her monetary eligibility for benefits. As
a result, the claimant's wages in her base peri.od faII below the
$3,L32.OO that she needs to qualify for benefits, wlthin the
meanlng of S3(b) of the Law. Therefore the decisj-on of the
Appeals Referee must be afflrmed.

DECISION

The Employer did file a timely appeal within the meanj-ng of
57(c)(ii) of the Maryland Unemployment Insurance Law.

Services performed by the Claimant for the employer were not in
covered employment within the meanj-ng of $ZO(S)(S)(x) of the
Maryland Unemployment Insurance Law.

The Claiman.t is ineligible for benefj.ts within the meaning of
Section 3(b) of the Maryland Unemployment Insurance Law. She j-s
disqualified from June 14, 1981 and until monetarily eligible.
The decision of the Appeals Referee is affj.rmed.

Assoc i-ate Member
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FINDINGS OF FACT

The claimant filed an original claim for benefits effecEive June
14, 1981-. At first the claimanE was found moneEarily eligible
for $93 in weekly benefiEs. Based on a rerun, it was determined
thaE the claimant was rnoneEarily ineligible for benefits. Prior
to the rerun, the claimanE was paid 3837 in benefits.
The claimanErs base period was from January 1, 1980 through

DHR/ESA 371€ (irv. 2/81)
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December_ 31, 1980, The claimanEts original moneEary determina-
ti"" included earnings of $575.65 from Frostburg Scate CoIIege
r.rhere she was aEtenaing as a student and Participated in e

.i'"0""t work program. 'tte rerun of the claimantrs monetary
eiigiblity detdrmined that the earnings. from Fr..)stburg state
College were not cerEifiable wages. The deletion ot these k'ag,es
resulEed in Ehe claimanE's base period earnings being-1ess than
the $3132 thaE she needed to qualify for monecariy eligibtl,iEy'

COMMENTS

l,rithin Ehe meaning of Section 3(b) of Ehe Maryland UnemploymenE
Insurance Law, an individualts weekly benefit amount shall be
determined t,y applying the total Lrages paid the claimanE for
insured work in that calendar quarter of his hase period in
which such term of vraqes were highest to Column A in Ehe
schedule of benefi Es seE forth in Section 3(b) of Article 95A.
Because , afEer the delet ion of the claimanE' s wages from
FrosEburg StaEe College, Ehe claimant did not earn the minimum
quali fying wages, the claimant musE be held monetarily ineli-gible. It is for this reason the determinaEion of Eh6 Claims
Examiner musE be affirmed.

DECI SION

The claimant is ineligible for benefi ts rrithin the meaning ofSection 3(b) of Ehe Maryland UnemploymenE Insurance Lai^7. Theclaimant is disqualified from June 14.'1981 and until monei-ar.irt,clai mant is disquali fied June I4, l981.,and until moneEarily
/ 1/eIigible.

Gerald E. A skin
APPEALS REFEREE

Dace of hearing: January 22,

Cassette: I I034

hf (E. McDuffie)

COPIES MILED TO:

L982

Cl ai mant
llnemployment Insurance-Bel Air
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