Title 21
STATE PROCUREMENT REGULATIONS 

Subtitle 11  SOCIOECONOMIC POLICIES 

21.11.10  Living Wage 

Authority: State Finance and Procurement Article, Title 18, Annotated Code of Maryland 
Notice of Proposed Action 

[07-247-P]

The Commissioner of Labor and Industry proposes to adopt new Regulations .01—.10 under a new chapter, COMAR 21.11.10 Living Wage. 

Statement of Purpose 

The purpose of this action is to implement Ch. 284, Acts of 2007, effective October 1, 2007, which requires State contractors to pay their employees a “living wage.” For fiscal year 2008, the living wage is set at $11.30 in Montgomery, Prince George's, Howard, Anne Arundel, and Baltimore counties and Baltimore City. The living wage is set at $8.50 for all other areas of the State. The living wage rates will be adjusted for inflation annually by the Commissioner of Labor and Industry. 

Comparison to Federal Standards 

There is no corresponding federal standard to this proposed action. 

Estimate of Economic Impact 

I. Summary of Economic Impact. Research has indicated that, in the short term, a living wage requirement increases total contract costs by 0 to 2 percent in nominal terms. The Maryland Department of Legislative Services believes a reasonable assumption is that State contract costs could increase by not more than 1 percent. 

The Department of Legislative Services has noted that service contracting is the contract type most likely to be affected by living wage requirements. The Department of General Services (DGS) is the procurement control agency for facilities maintenance contracts, while the Department of Budget and Management (DBM) is the control agency for all other service contracts. Neither DGS or DBM can provide aggregate wage data for the service contracts they procure. 

	 II. Types of
Economic Impact. 
	Revenue
(R+/R–)
Expenditure
(E+/E–)
	Magnitude 

	 A. On issuing agency: 
	NONE 
	

	 B. On other State agencies: 
	(E+) 
	Undeterminable 

	 C. On local governments: 
	NONE 
	

	
	Benefit (+)
 Cost (–)
	Magnitude 

	 D. On regulated industries or trade groups: 
	(–) 
	Undeterminable 

	 E. On other industries or trade groups: 
	NONE 
	

	 F. Direct and indirect effects on public: 
	NONE 
	


III. Assumptions. (Identified by Impact Letter and Number from Section II.) 

B. The Department of Legislative Services estimates that State contract costs could increase by not more than 1 percent. In the short term, State expenditures could increase by approximately $436,000 annually for maintenance and food service contracts. The total impact will be realized incrementally as contracts are rebid. The Department of General Services (DGS) is the procurement control agency for facilities maintenance contracts, and the Department of Budget and Management (DBM) is the control agency for all other service contracts. 

D. As previously noted, service contracting is the contract type most likely to be affected by the living wage requirements. It is estimated that additional expenditures will be reflected in increased contract costs. Neither DGS nor DBM can provide aggregate wage data for the service contracts they procure. 

Short-term Costs: The Department of Legislative Services has noted that numerous studies that have examined the early implementation of local living wage ordinances in different localities conclude that, on a nominal basis, contract costs increase by less than the rate of inflation. These studies attribute the minimal increases in contract costs to several factors. One consistent finding is increased retention among employees earning the living wage. This increased retention of employees reduces recruitment and training costs for employers. Several of the studies have also shown increased worker productivity and employer absorption of some costs resulting from the pressure of competitive contract bidding. 

Long-term Costs: Long-term costs associated with the living wage requirements could be larger or smaller than the initial costs pointed out previously. Among the reasons costs could be higher are: more labor intensive contracts could be affected over time; wage spillover effects could push wages higher in nonaffected jobs; and enhanced awareness and enforcement of the living wage provisions could reduce noncompliance among employers. 

However, the long-term costs could be muted by two factors. First, it is assumed that public assistance payments will be reduced as families earning the living wage emerge from poverty status; and second, the annual adjustments to the living wage based on the Consumer Price Index for all Urban Consumers in the Washington-Baltimore metropolitan area. 

With regard to nonprofit organizations, in the long run, spillover effects could impact contract costs of agencies, such as the Developmental Disabilities Administration (DDA), in addition to other services provided by nonprofit organizations. Ninety percent of the DDA contractors are nonprofit organizations, which are exempt from the living wage provisions. The agency provides community-based services for individuals with developmental disabilities and has one of the largest service contracts in the State. As such, DDA would likely be affected by the living wage provisions. However, it is important to note that the fiscal impact of these provisions cannot be reliably estimated at this time. To the extent that the wage spillover effects are smaller than inflation growth, there would be no significant annual contract cost increases. 

Economic Impact on Small Businesses 

The proposed action has a meaningful economic impact on small businesses. An analysis of this economic impact follows. 

Large firms are more able than small firms to absorb the cost of increased wages without passing on the full cost to the State because small businesses are less able to take advantage of economies of scale to reduce costs. Often, small firms do not have a large enough client base over which to spread the increased costs. 

Impact on Individuals with Disabilities 

The proposed action has no impact on individuals with disabilities. 

Opportunity for Public Comment 

Comments may be sent to Debbie Stone, Administrative Officer, Division of Labor and Industry, 1100 N. Eutaw Street, Baltimore, Maryland 21201, or call 410-767-2225, or email to stone.debbie@dol.gov, or fax to 410-767-2986. Comments will be accepted through October 15, 2007. A public hearing will be held on September 27, 2007, at 10 a.m., 1100 North Eutaw Street, Room 606, Baltimore, Maryland 21201, for the purpose of affording interested persons the opportunity to submit data or comments in writing or orally. Any interested person desiring to participate in this hearing should give written notification of intention to appear not later than September 24, 2007 to: Commissioner of Labor and Industry, Attention: Debbie Stone, Regulations Coordinator, Division of Labor and Industry, 1100 N. Eutaw Street, Room 606, Baltimore, Maryland 21201, or call (410) 767-2225, or fax to (410) 767-2986, or email stone.debbie@ dol.gov. 

The notice must state the name and address of the person to appear, the capacity in which the person will appear, and the approximate amount of time required for the person's participation. 

.01 Definitions. 
A. In this chapter, the following terms have the meanings indicated. 
B. Terms Defined. 
(1) “Employee” means an individual who satisfies the criteria of the employer-employee relationship test which examines: 
(a) If the employer has the power to select and hire the employee; 
(b) If the employer pays the employee wages; 
(c) If the employer has the power to discharge the employee; 
(d) If the employer has the power to control the employee's conduct; and 
(e) If the work is part of the regular business of the employer. 
(2) “Employer” means: 
(a)  A contractor who: 
(i) Has a State contract for services valued at $500,000 or more; or 
(ii) Employs more than 10 employees and has a State contract for services valued at greater than $100,000 but less than $500,000; or 
(b) A subcontractor who: 
(i) Performs work for a contractor who is an employer subject to the Living Wage Law on a State contract for services that is valued at $500,000 or more; or 
(ii) Employs more than 10 employees and performs work for a contractor who is an employer subject to the Living Wage Law on a State contract for services that is valued at $100,000 or more but less than $500,000. 
(3) Services. 
(a) “Services” means the rendering of time, effort, or work, rather than the furnishing of a specific physical product other than reports incidental to the required performance. 
(b) “Services” includes maintenance as defined in COMAR 21.01.02.01B(53) but does not include construction work or the purchase of goods. 
(4) “Tier 1 Area” means Montgomery County, Prince George's County, Howard County, Anne Arundel County, Baltimore County, and Baltimore City. 
(5) “Tier 2 Area” means any county in the State not included in the Tier 1 Area. 
.02 Employees Covered Under the Living Wage Law. 
A. The Living Wage applies to an employee who: 
(1) Is 18 years old or older or who will turn 18 during the duration of a State contract for services subject to the Living Wage Law; and 
(2) Spends at least one-half of the employee's time during any work week on a State contract for services subject to the Living Wage Law. 
B. The Living Wage does not apply to an employee who works less than 13 consecutive weeks and full-time on a contract subject to the Living Wage Law. 
.03 Employee Health Insurance. 
A. An employer who reduces the wages paid to an employee based on the employer's share of the health insurance premium, as provided in §18-103(c), State Finance and Procurement Article, Annotated Code of Maryland, may not lower an employee's wage rate below the minimum wage as set in Labor and Employment Article, §3-413, Annotated Code of Maryland. 
B. An employer who reduces the wages paid to an employee based on the employer's share of the health insurance premium shall comply with the record reporting requirements of Regulation .05 of this chapter. 
.04 Employee Deferred Compensation Plan. 
A. An employer may reduce the wage rates paid under State Finance and Procurement Article, §18-103(a), Annotated Code of Maryland, by not more than 50 cents of the hourly cost of the employer's contribution to an employee's deferred compensation plan. 
B. An employer who reduces the wages paid to an employee based on the employer's contribution to an employee's deferred compensation plan may not lower the employee's wage rate below the minimum wage as set in Labor and Employment Article, §3-413, Annotated Code of Maryland. 
C. An employer who reduces an employee's wage rate under §A of this regulation shall comply with the record reporting requirements of Regulation .05 of this chapter. 
.05 Employer Reporting and Posting Requirements. 

A. On the day that work on the contract begins, an employer to a State contract for services subject to the Living Wage Law shall file with the Commissioner of Labor and Industry the following: 
(1) If the employer reduces the wages paid to its employees covered by the Living Wage based upon the employer's share of the health insurance premium: 
(a) Documentation of the employer's cost and proof of payment for each employee under the employer's health insurance plan; 
(b) The methodology that the employer uses to determine the hourly amount of health insurance deduction for each employee; and 
(c) Signature cards or other documentation reflecting that the employee has authorized a deduction for health insurance; 
(2) If the employer reduces the wages paid to its employees based upon the employer's contribution to an employee deferred compensation plan: 
(a) The name of the employee deferred compensation plan; 
(b) Proof that the deductions from the wages paid to an employee for the employee deferred compensation plan are being deposited in a bona fide deferred compensation plan; and 
(c) Signature cards or other documentation reflecting that the employee has authorized a deduction for the employee deferred compensation plan; 
(3) A list of the three most commonly used languages at the worksite; 
(4) A copy of the Commissioner's “Subcontractor and Employee Information Form”; and 
(5) Any other pertinent information that the Commissioner considers necessary. 
B. An employer shall post the Commissioner of Labor and Industry's “Notice to Employees—Wage Requirements” on the day that work on the contract begins. Within 10 days after the posting of the notice, an employer shall submit to the Commissioner of Labor and Industry a copy of the Commissioner's “Certification of Posting the Wage Requirement Notice”. 
C. Within 14 days after the end of each payroll period, an employer shall submit to the Commissioner of Labor and Industry a complete copy of the following: 
(1) The employer's payroll records; and 
(2) Each subcontractor's payroll records. 
D. Each payroll record for employees performing work in connection with a State contract for services shall list the following: 
(1) The name, address, and telephone number of the contractor or the subcontractor; 
(2) The name, location, and project number of the job; and 
(3) Each employee's: 
(a) Name and Social Security number; 
(b) Current address, 
(c) Daily and straight time and any time over 40 hours in one work week; 
(d) Total straight time and overtime hours for the payroll period; 
(e) Rate of pay; 
(f) Amount of deduction for health benefits, if any; 
(g) Amount of deduction for the employee deferred compensation plan, if any; and 
(h) Gross wages. 
.06 Employer Record Retention Requirements. 
An employer shall retain the following records at the worksite or at a readily accessible location for 3 years: 
A. Payroll records covering work performed at the worksite; and 
B. Copies of health insurance plans and employee deferred compensation plans. 
.07 Determination of Tier 1 or Tier 2. 

A. If services under a contract subject to State Finance and Procurement Article, Title 18, Annotated Code of Maryland, are capable of being performed in both Tier 1 and Tier 2, the head of the unit responsible for a State contract pursuant to State Finance and Procurement Article, §18-102(d), Annotated Code of Maryland, shall assign the tier based upon where the majority of the services are performed. 
B. If the employees who perform the services are not located in the State, the head of the unit responsible for a State contract pursuant to State Finance and Procurement Article, §18-102(d), Annotated Code of Maryland, shall assign the tier based upon where the recipients of the services are located. 
.08 Wage Rate Changes during Term of Contract. 
An employer subject to State Finance and Procurement Article, Title 18, Annotated Code of Maryland, shall comply with the rate requirements during the initial term of the contract and all subsequent renewal periods including any increases in the wage rate, if adjusted, automatically upon the effective date of the revised wage rate. 
.09 Prohibitions. 
An employer may not split or subdivide a contract, pay an employee through a third party, or treat an employee as a subcontractor or independent contractor, or assign work to employees to avoid the imposition of any of the requirements of State Finance and Procurement Article, Title 18, Annotated Code of Maryland, or this chapter. 
.10 Rules of Procedure for Hearings. 

A. This regulation supplements the requirements of the Administrative Procedure Act, State Government Article, Title 10, Subtitle 2, Annotated Code of Maryland. 
B. The Commissioner of Labor and Industry may delegate the authority to conduct the hearing to the Office of Administrative Hearings. 
C. The administrative law judge may: 
(1) Administer oaths and affirmations; 
(2) Rule on procedural matters and offers of proof and receive relevant evidence; 
(3) Regulate the course of the hearing and the conduct of the parties and their counsel; 
(4) Examine any witness; 
(5) Compel the production of records, books, papers, and other evidence; and 
(6) Take any other appropriate action authorized by statute or regulation. 
D. Hearing Procedure. 
(1) The administrative law judge shall: 
(a) Call the title of the case; 
(b) Explain briefly the purpose and nature of the hearing; 
(c) Recite any charges, complaints, or other matters involved; and 
(d) Administer the oath to all persons who are summoned or who intend to testify. 
(2) Counsel or any party may be heard on any preliminary matter, exception, or motion, and any stipulation entered into by the parties shall be received. 
(3) The following exhibits shall be introduced: 
(a) If the administrative law judge is the Commissioner of Labor and Industry's designee, a copy of the letter designating the administrative law judge to preside at the hearing; 
(b) A copy of the order for hearing sent to each interested party entitled to receive notice pursuant to State Finance and Procurement Article, §18-107, Annotated Code of Maryland; and 
(c) Information obtained by the Commissioner of Labor and Industry as a result of any investigation pursuant to State Finance and Procurement Article, §18-107, Annotated Code of Maryland. 
(4) The assistant attorney general shall proceed first and shall present evidence of any investigation made by the Commissioner of Labor and Industry. 
(5) Subject to applicable statutes and rules governing the practice and procedure, each party or counsel representing a party may: 
(a) Call witnesses; 
(b) Offer evidence, including rebuttal evidence; 
(c) Cross-examine any witness that another party or the agency calls; and 
(d) Present summation and argument. 
E. Determination of Administrative Law Judge. 
(1) Within 7 days after the conclusion of the hearing, the administrative law judge shall issue a written proposed determination, which includes proposed findings of fact and conclusions of law, and the amount of restitution and liquidated damages to be assessed under State Finance and Procurement Article, §18-108, Annotated Code of Maryland. 
(2) The proposed determination or an accompanying letter shall notify the parties that they may file written exceptions with, and present arguments to, the Commissioner of Labor and Industry. 
(3) The administrative law judge shall serve, personally or by mail, a copy of the proposed determination on each party present or represented at the hearing. 
(4) The proposed determination of the administrative law judge shall become the final order of the Commissioner of Labor and Industry unless exceptions are filed or the Commissioner orders review. 
F. Review. 
(1) Within 5 days from the postmark date of the proposed determination: 
(a) The Commissioner of Labor and Industry may order review; or 
(b) A party adversely affected by the proposed determination may request review in writing to the Commissioner. 
(2) A request for review shall contain a concise statement identifying each portion of the administrative law judge's proposed determination for which a review is requested. 
(3) A request for review shall be mailed to all other parties to the proceeding. 
(4) After review of the proceedings with or without a hearing, the Commissioner shall: 
(a) Issue an order based on findings of fact; 
(b) Affirm, modify, or vacate the proposed determination, or proposed penalty, or direct other appropriate relief; and 
(c) Mail copies of the order to all affected parties. 
G. A party aggrieved by a final order of the Commissioner of Labor and Industry may obtain judicial review by filing a written petition with the appropriate circuit court within 30 days of issuance of the final order. 
J. RONALD DEJULIIS
Commissioner of Labor and Industry

